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whaT abouT The so-called ‘war on Terrorism’? 
This is a term that has been used to describe a range of measures and operations aimed at 
preventing and combating terrorist attacks. These measures include intelligence gathering, 
financial sanctions, and judicial cooperation; they could also involve armed conflict. The 
legal classification of what is often called the ‘global war on terror’ has been the subject 
of considerable controversy. While the term has become part of daily parlance in certain 
countries, there remains a need to examine, in the light of IHL, whether it is merely a 
rhetorical device or whether it refers to a global armed conflict in the legal sense. Based on 
an analysis of the available facts, the ICRC does not share the view that a global war is being 
waged; it takes a case-by-case approach to the legal classification of situations of violence 
that are referred to colloquially as part of the ‘war on terror’. Simply put, where violence 
reaches the threshold of armed conflict, whether international or non-international, IHL is 
applicable (see Question 5). Where it does not, other bodies of law come into play. 

For instance, specific aspects of the fight against terrorism launched after the attacks against 
the United States on 11 September 2001 amount to an armed conflict as defined under IHL. 
The war waged by the US-led coalition in Afghanistan that started in October 2001 is an 
example. The Geneva Conventions and the rules of customary international law were fully 
applicable to that international armed conflict, which involved the US-led coalition, on the 
one side, and Afghanistan, on the other. However, much of the violence taking place in other 
parts of the world that is usually described as ‘terrorist’ is perpetrated by loosely organized 
groups (networks) or individuals that, at best, share a common ideology. It is doubtful whether 
these groups and networks can be characterized as party to any type of armed conflict.

‘Terrorism’ is a phenomenon. Both practically and legally, war cannot be waged against a 
phenomenon, but only against an identifiable party to an armed conflict. For these reasons, 
it would be more appropriate to speak of a multifaceted ‘fight against terrorism’ rather than 
a ‘war on terrorism’.

As IHL applies only during armed conflict, it does not regulate terrorist 
acts committed in peacetime. Such acts are however subject to law, i.e. 
domestic and international law, in particular human rights law. Irrespective 
of the motives of their perpetrators, terrorist acts committed outside of 
armed conflict must be addressed by means of domestic or international 
law enforcement agencies. States can take several measures to prevent or 
suppress terrorist acts, such as intelligence gathering, police and judicial 
cooperation, extradition, criminal sanctions, financial investigations, the 
freezing of assets or diplomatic and economic pressure on States accused 
of aiding suspected terrorists.



83

whaT law applies To persons deTained in The fighT 
againsT Terrorism?
1. Persons detained in connection with an international armed conflict waged as part 

of the fight against terrorism – the case with Afghanistan until the establishment of 
the new government in June 2002 – are protected by IHL applicable to international 
armed conflicts. 

a) Captured combatants must be granted prisoner-of-war (POW) status and may  
be held until the end of active hostilities in that international armed conflict. POWs 
may not be tried merely for participating in hostilities, but they may for any war 
crimes they might have committed. In this case, they may be held until they have 
served any sentence that is imposed. If the POW status of a prisoner is in doubt,  
a competent tribunal must be established to rule on the issue.

b) Civilians detained for imperative reasons of security must be accorded the 
protection provided for in the Fourth Geneva Convention. Combatants who do 
not fulfil the criteria for POW status (who, for example, do not carry arms openly) 
or civilians who have taken a direct part in hostilities in an international armed 
conflict (so-called ‘unprivileged’ or ‘unlawful’ belligerents) are protected by the 
Fourth Geneva Convention provided they are enemy nationals. Unlike POWs, such 
persons may be tried under the domestic law of the detaining State for taking  
up arms, as well as for any criminal acts they might have committed. They may be 
imprisoned until they have served any sentence that is imposed. If they are not 
prosecuted, they must be released as soon as the imperative reasons of security 
that led to their internment cease to exist.

2. Persons detained in connection with a non-international armed conflict waged as part 
of the fight against terrorism are protected by common Article 3, Additional Protocol 
II when applicable and the relevant rules of customary IHL. The rules of human rights 
law and domestic law also apply to them. They are entitled to the fair trial guarantees 
of IHL and human rights law if they are tried for crimes they might have committed. 

3. All persons detained outside of an armed conflict in the fight against terrorism are 
protected by the domestic law of the detaining State and by human rights law. They are 
protected by the fair trial guarantees of these bodies of law if they are tried for crimes 
they might have committed.

no person captured in the fight against terrorism can be considered 
to be outside the law. There is no such thing as a ‘black hole’ in 
terms of legal protection.
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 19. How Is IHl Implemented?
Implementation of IHL – turning the rules into action – is first and foremost 
the responsibility of the States that are party to the Geneva Conventions 
and their Additional Protocols. This responsibility is set forth, notably, in 
Article 1 common to the four Geneva Conventions, which requires States to 
respect and ensure respect for the Conventions in all circumstances.
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Some implementation measures will require the adoption of legislation 
or regulations. Others will require the development of educational 
programmes for the armed forces as well as the general public, the 
recruitment and/or training of personnel, the production of identity 
cards and other documents, the setting up of special structures, and the 
introduction of planning and administrative procedures. States must also 
prevent violations and if they occur, punish those responsible for it.
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prevenTion, moniToring and repression
States have a duty, in peacetime and during armed conflicts, to take certain 
legal and practical measures aimed at ensuring full compliance with IHL. 
IHL treaties also provide for a number of mechanisms to ensure compliance 
with the law.

These rules and mechanisms can be broadly divided into three categories.
1. preventive measures
•	 Spreading	knowledge	of	IHL	(dissemination	of	IHL)
•	 Translating	IHL	treaties	into	the	national	language(s)
•	 Transforming	IHL	into	domestic	law	where	necessary	and	adopting	

legislative and statutory provisions to ensure compliance with IHL
•	 Training	personnel	to	facilitate	the	implementation	of	IHL	and	

appointing legal advisers in the armed forces
•	 Preventing	war	crimes	and	punishing	those	who	commit	them
•	 Ensuring	respect	for	the	red	cross,	red	crescent	and	red	crystal	

emblems. 

2. measures and mechanisms to monitor compliance with ihl for the 
duration of a conflict 

•	 Protecting	Powers	or	their	substitutes. Protecting Powers are 
neutral States appointed to safeguard the interests of the parties to 
the conflict, and their nationals, in enemy countries. The role of the 
Protecting Power is to conduct relief and protection operations in aid 
of victims and to supervise compliance with IHL, by visiting prisoners 
of war or civilian internees, for example. An international organization 
that ‘offers all guarantees of impartiality and efficacy’ may act as a 
substitute for a Protecting Power.

•	 enquiry	procedure. An enquiry must be instituted into alleged 
violations if requested by a party to the conflict and if the parties 
concerned agree on the procedures to be followed.

•	 International	Humanitarian	Fact-Finding	Commission. This 
commission, established under Article 90 of Additional Protocol I, 
may inquire into alleged grave breaches or other serious violations 
of the Geneva Conventions or Additional Protocol I and facilitate 
through its good offices the restoration of respect for the Geneva 
Conventions. Although its formal competence extends only to 
situations of international armed conflict, the Commission has 
expressed willingness to conduct investigations in connection with 
non-international armed conflicts, if the parties consent to it.
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•	 Cooperation	with	the	United	nations.	In the event of serious 
violations of IHL, States party to the Geneva Conventions and its 
Additional Protocols must act in cooperation with the United Nations 
and in conformity with the United Nations Charter.

•	 ICrC. The ICRC is a key component of the monitoring process by 
virtue of the mandate entrusted to it under the Geneva Conventions, 
their Additional Protocols and the Statutes of the International Red 
Cross and Red Crescent Movement (see Question 20). 

3.	measures	of	repression
These are based on the duties of the parties to the conflict to prevent 
and put a halt to all violations. Relevant duties include the following in 
particular:
•	 the	duty	of	States	to	repress,	through	domestic	prosecutions,	violations	

considered to be war crimes
•	 the	duty	of	military	commanders	to	initiate	disciplinary	or	penal	action	

against violators of the Geneva Conventions and Additional Protocols
•	 the	duty	of	States	to	ensure	criminal	and	disciplinary	responsibility	of	

superiors if they failed to take all feasible measures within their power 
to prevent or repress IHL breaches 

•	 obligations	between	States	to	provide	mutual	assistance	on	criminal	
matters.

These measures serve as an important deterrent against violations (see 
Question 21).

The principal cause of suffering in armed conflicts is inability to respect 
the law in force, whether for lack of means or political will, rather than the 
deficiency or absence of rules. In recent years, the emphasis has been on 
developing criminal law procedures to prosecute and punish those who 
have committed serious violations of IHL, but appropriate means for 
halting and redressing violations when they occur are still lacking. Most 
of the procedures provided under IHL have not or have almost never 
been used in practice. What is more, these procedures apply only in 
cases of international armed conflict. It is true that some monitoring and 
implementing mechanisms have been developed outside the ambit of IHL, 
but they have their limitations. For all these reasons, the ICRC believes that 
the mechanisms for monitoring and ensuring compliance with IHL must be 
strengthened (see Question 20).
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 20. wHat Is tHe Icrc’s role  
  In developIng and ensurIng  
  respect for IHl?

As the guardian and promoter of IHL, the ICRC takes action to protect and 
assist victims of armed conflicts and other situations of violence, and to 
foster respect for the law. (See box.) It does the latter, notably by spreading 
knowledge of IHL, by supporting its implementation at the domestic level, 
by monitoring respect for it and by reminding parties to conflicts of their 
obligations. The ICRC also plays an important role in the development of IHL.
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The icrc’s mission sTaTemenT
“The International Committee of the Red Cross (ICRC) is an impartial, 
neutral and independent organization whose exclusively humanitarian 
mission is to protect the lives and dignity of victims of armed conflict 
and other situations of violence and to provide them with assistance.

The ICRC also endeavours to prevent suffering by promoting and 
strengthening humanitarian law and universal humanitarian principles.

Established in 1863, the ICRC is at the origin of the Geneva Conventions 
and the International Red Cross and Red Crescent Movement. It 
directs and coordinates the international activities conducted by the 
Movement in armed conflicts and other situations of violence.” 

protection activities
The ICRC’s activities to protect people during armed conflict and other 
situations of violence are aimed at obtaining full respect for applicable 
law. The ICRC cannot physically protect people. Instead, it seeks to 
minimize the dangers to which they are exposed, prevent and put an 
end to the abuses to which they are subjected, draw attention to their 
rights, and make their voices heard. In other words, the ICRC monitors 
respect for IHL and reports violations to the pertinent authorities. 
Protection activities include detention work (visiting prisons, assessing 
detention conditions, etc.), protection of the civilian population and 
restoration of family links. 

assistance activities
The aim of ICRC assistance is to preserve the lives and/or restore the 
dignity of individuals or communities adversely affected by armed 
conflict or other situations of violence. Assistance activities principally 
address the consequences of violations of IHL. They may also tackle 
the causes and circumstances of these violations by reducing exposure 
to risk. Assistance activities vary with the situation. They cover a broad 
range: from the provision of food or medicines to capacity building 
for the delivery of essential services, such as rehabilitation of water 
supplies or medical facilities and the training of primary-health-care 
personnel, surgeons and prosthetic/orthotic technicians.
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dissemination and implementation of the law
Ignorance of the law is a major obstacle to respecting it. For this reason, the 
ICRC reminds States of their obligation to make IHL widely known. It also 
takes action to this end, encouraging incorporation of IHL in educational 
programmes, military training and university curricula. The ICRC further 
reminds States that they must take all the steps necessary to ensure that 
the law is implemented at the domestic level and applied effectively. 
It does so chiefly through its Advisory Service on IHL, which provides 
technical guidance to States and helps their authorities adopt domestic 
implementing laws and regulations.

monitoring respect for ihl and reminding belligerent 
parties of their obligations
The four Geneva Conventions and their Additional Protocols give the 
ICRC a specific mandate to act in the event of armed conflict. During 
international armed conflicts, the ICRC has a right to visit prisoners of war 
and civilian internees to make sure that their treatment and the conditions 
in which they are being held are consonant with IHL. Information on the 
detainees must be sent to the ICRC’s Central Tracing Agency, which ensures 
that detainees do not go missing. The ICRC also provides humanitarian 
assistance, such as consignments of foodstuffs, medical supplies and 
clothing, to people in need. 

The statutes of the international red cross and red crescent 
movement specify that the ICRC’s role includes the following in 
particular: 

“to undertake the tasks incumbent upon it under the Geneva 
Conventions, to work for the faithful application of international 
humanitarian law applicable in armed conflicts and to take cognizance 
of any complaints based on alleged breaches of that law” (Article 5, 
paragraph 2 (c))

“to work for the understanding and dissemination of knowledge of 
international humanitarian law applicable in armed conflicts and to 
prepare any development thereof” (Article 5, paragraph 2 (g)). 
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In addition to the tasks incumbent upon it under IHL treaties, the ICRC 
has a broad right of initiative (see common Article 3, Article 9 of the First, 
Second and Third Geneva Conventions, and Article 10 of the Fourth Geneva 
Convention). It may always offer its services to the parties to a conflict. 
The ICRC also has a right of initiative – recognized in the Statutes of the 
International Red Cross and Red Crescent Movement – in situations that do 
not reach the threshold of an armed conflict, but that warrant humanitarian 
action. In situations where IHL does not apply, the ICRC may offer its 
services to governments without that offer constituting interference in the 
internal affairs of the State concerned.

On the strength of the conclusions it draws from its protection and 
assistance work, the ICRC makes confidential representations to the 
relevant authorities in the event of violations of IHL. Confidentiality is one 
of the main working methods of the ICRC. It is a long-standing ICRC policy 
and a practice that derives directly from the principles of neutrality and 
impartiality. It enables the ICRC to establish and maintain a constructive 
dialogue with parties to an armed conflict and other stakeholders; to have 
access to conflict areas, places of detention and victims of armed conflict and 
other situations of violence; and to ensure the security of its beneficiaries 
and of its staff. Bilateral confidential representations to the parties to a 
conflict is the ICRC’s preferred mode of action to put an end to violations 
of IHL or of other fundamental rules protecting persons in situations of 
violence, or to prevent the occurrence of such violations. However, this 
mode of action is complementary to others. In particular, the ICRC reserves 
the right to issue a public denunciation of specific violations of IHL if: (1) 
the violations are major and repeated or likely to be repeated; (2) delegates 
have witnessed the violations with their own eyes, or the existence and 
extent of those violations have been established on the basis of reliable 
and verifiable sources; (3) bilateral confidential representations and, when 
attempted, humanitarian mobilization efforts (i.e. calling on third parties to 
influence the conduct of parties to a conflict who commit violations of IHL) 
have failed to put an end to the violations; and (4) such publicity is in the 
interest of the persons or populations affected or threatened. 

development of ihl
Treaties developing IHL are adopted by States. Under the Statutes of the 
International Red Cross and Red Crescent Movement, the ICRC also has a 
mandate to “prepare any development” of IHL. In order to fulfil this mandate, 
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the ICRC, notably, prepares draft texts for submission to diplomatic 
conferences. For instance, the first drafts of the Geneva Conventions 
were drawn up by the ICRC in consultation with States, submitted and 
further discussed, modified and finally adopted at diplomatic conferences. 
The ICRC also organizes consultations with States and other interested 
parties with a view to ascertaining the possibility of reaching agreement 
on new rules or otherwise strengthening IHL. For instance, following the 
31st International Conference of the Red Cross and Red Crescent, and 
the adoption of Resolution 1: Strengthening Legal Protection for Victims 
of Armed Conflicts (see: http://www.icrc.org/eng/resources/documents/
resolution/31-international-conference-resolution-1-2011.htm), the ICRC 
has engaged in consultations with States in order to strengthen IHL in the 
fields of detention and strengthen compliance with IHL (see Questions 10 
and 19). 
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 21. How are suspected war  
  crImInals prosecuted  
  under InternatIonal law?

War crimes are serious violations of IHL committed during international 
or non-international armed conflicts. Definitions or lists of war crimes can 
be found in various legal texts, including the Statute of the International 
Military Tribunal established after the Second World War in Nuremberg, the 
Geneva Conventions and their Additional Protocols, the Statutes and case 
law of the International Criminal Tribunals for the former Yugoslavia and 
Rwanda, the Rome Statute of the International Criminal Court, and other 
international and ‘mixed’ tribunals. 
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Article 8 of the Statute of the International Criminal Court contains a list 
of war crimes that States drew up in treaty form; it is also a useful guide 
to the acts that States generally consider to be serious violations of IHL 
under customary international law. The legislation and case law of various 
countries also contain definitions of war crimes. 

what are war crimes?
The following acts are among those classified as war crimes:
•	 wilful	killing	of	a	protected	person	(e.g.	wounded	or	sick	combatant,	

prisoner of war, civilian)
•	 torture	or	inhuman	treatment	of	a	protected	person
•	 wilfully	causing	great	suffering	or	serious	injury	to	a	protected	person
•	 attacking	the	civilian	population
•	 unlawful	deportation	or	transfer
•	 using	prohibited	weapons	or	methods	of	warfare
•	 making	improper	use	of	the	red	cross	or	red	crescent	emblem	or	other	

protective signs
•	 perfidiously	wounding	or	killing	individuals	belonging	to	a	hostile	

nation or army
•	 pillage	of	public	or	private	property.

Although IHL treaties pertaining to non-international armed conflicts do 
not contain any provisions on the criminalization of serious IHL violations, 
nowadays it is recognized that the notion of war crimes under customary 
international law also covers serious violations committed in non-
international armed conflicts. (See Rule 156 of the ICRC’s study on customary 
IHL and Article 8, paragraph 2 c), d), e) and f ) of the Rome Statute.)

what are crimes against humanity and genocide?
International law recognizes other types of crime such as crimes against 
humanity and genocide. Crimes against humanity are essentially atrocities 
committed as part of a widespread or systematic attack directed against 
a civilian population, with knowledge of the attack. Examples of such 
atrocities include murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, and persecution on various grounds.
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Under the Statute of the International Criminal Court, the crime of genocide 
covers various “acts committed with intent to destroy, in whole or in part, 
a national ethnical, racial or religious group, as such.” The acts in question 
are the following: a) killing members of the group; b) causing serious bodily 
or mental harm to members of the group; c) deliberately inflicting on the 
group conditions of life calculated to bring about its physical destruction in 
whole or in part; d) imposing measures intended to prevent births within 
the group; e) forcibly transferring children of the group to another group. 

states’ obligations: prosecution or extradition of 
alleged war criminals
On becoming party to the Geneva Conventions or Additional Protocol 
I, States undertake to enact legislation necessary to punish persons 
guilty of what are known as ‘grave breaches’ of the Conventions and the 
Protocol. States are also bound to prosecute in their own courts any person 
suspected of having committed a grave breach, or to hand that person over 
for trial in another State. 

A State’s criminal laws generally apply only to crimes committed on its 
territory or by its own nationals, but States are increasingly passing laws that 
enable their courts to prosecute crimes committed outside their territory. 
Under IHL, States are required to seek out and punish any person who has 
committed a grave breach of IHL – irrespective of his nationality or the 
place where the offence was committed. This principle, known as universal 
jurisdiction, is essential to guarantee that grave breaches are effectively 
repressed. Universal jurisdiction provides the basis in international law for 
State laws that enable courts in one State to prosecute persons who have 
committed international crimes in a different State.

Criminal proceedings for serious violations of IHL, i.e. war crimes including – 
but not limited to – grave breaches, must in some circumstances be brought 
by national authorities. The ICRC’s study on customary IHL confirms that 
States have the obligation to investigate war crimes allegedly committed 
by their nationals or armed forces, or by others on their territory, as well 
as other war crimes over which they have jurisdiction. They also have an 
obligation to prosecute, if appropriate, persons suspected of war crimes.
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why are inTernaTional crimes commiTTed?
This question can be answered in various ways. Some claim that ignorance of the law is 
largely to blame, that it is a natural consequence of war, or that it is because international 
law (including IHL) lacks an effective centralized system for imposing sanctions. As a 
matter of fact, laws are violated and crimes committed during times of war and of peace, 
and regardless of whether it is national or international jurisdiction that is in force. Even 
so, simply surrendering to the reality of violations of IHL and halting all action that seeks 
to gain greater respect for this body of law, and abandoning victims of armed conflicts to 
their fate is not an option. . That is why violations should be ceaselessly condemned, and 
steps taken to prevent them and punish those who commit them. The penal repression 
of war crimes is an important means of implementing IHL, whether at the national or the 
international level.

whaT is The role of inTernaTional courTs?
The International Criminal Court (ICC), set up by States under the 
Rome Statute, came into force on 1 July 2002. It represents a milestone 
in the international community’s fight to end impunity for war crimes, 
genocide, crimes against humanity and the crime of aggression. 
Though States have the primary responsibility for prosecuting 
suspected war criminals, the ICC may act – if the criteria required to 
establish its jurisdiction are met – when domestic courts are unwilling 
or unable to do so.

Before the ICC, International Criminal Tribunals for the former 
Yugoslavia and Rwanda (known as the ICTY and ICTR), were set up 
by the United Nations Security Council in 1993 and 1994 to try 
persons accused of committing war crimes during the conflicts in 
those countries. The Mechanism for International Criminal Tribunals – 
established by the Security Council on 22 December 2010 – has been 
tasked with carrying out the essential functions of the ICTY and ICTR 
after they complete their mandates and with maintaining their legacy. 

Penal repression of war crimes is also carried out by a growing number 
of ‘mixed’ or special courts, established in States such as Cambodia, 
East Timor, and Sierra Leone. Mixed courts have elements of both 
domestic and international jurisdiction.
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